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favored, since it is opposed to the spirit and the expressed intent of 
the Income Tax Law.1l 

SUBSEQUENT VALIDATION OF UNCONSTITUTIONAL STATUTE.-The effect 
on an unconstitutional statute of subsequently altered circumstances 
depends necessarily on the real nature of unconstitutionality. If such 
a statute is void in its inception, it can never become effective under 
any circumstances, but if it is merely unenforcible by the courts, it 
may be applied when the invalidating circumstance is removed. In 
support of the latter view it is argued that the judiciary, having no 
legislative power, cannot annul any statute, and that, since the func- 
tion of the court is properly limited to a decision of the specific case 
between the parties before it, its holding is merely a refusal to apply 
the statute in that case because to do so would violate the constitution.l 
But this view ignores the funrlamental theory of constitutional govern- 
ment, that the sovereignty is in the people, and that the power of the 
legislature is delegated, and limited to. the bounds prescribed by the 
constitution.2 If the legislature attempts to exceed these bounds, its 
act must be disregarded as though non-existent.3 The court in declar- 
ing a statute unconstitutional does not annul it, but rather takes cog- 
nizance that the statute is a nullity per se, and refuses to apply it 
because in fact there is no such law.4 And this view is generally sus- 
tained in the typical case of a subsequent amendment to the consti- 
tution removing the inhibition. Though the enforcement of the 
statute would no longer violate the constitution, it is still regarded as 

But this prohibition has apparently been removed in the present Act (1916) 
39 Stat. 765, which merely states that the purpose of the Act is that 
"said tax shall be paid by the owner of such income, or the proper repre- 
sentative having the receipt, custody, control, or disposal of the same." 

"See note 10, supra. The same reasoning applies to the interpretation 
of the covenants in tax-free bonds. 

'Ir re Wallington (1834) 33 Mass. 87, 95; see Commonwealth v. Chesa- 
peake & O. Ry. (1916) 118 Va. 261, 87 S. E. 622; Allison v. Corker (1902) 
67 N. J. L. 596, 52 Atl. 362; Shephard v. Wheeling (1887) 30 W. Va. 479, 
4 S. E 635. 

'McClain, Constitutional Law (2nd ed.) 16, 19. 
'Cooley, Constitutional Limitations (7th ed.) 5, 259; see Gunn v. Barry 

(1872) 82 U. S. 610, 623; Norton v. Shelby County (1886) 118 U. S. 425, 
442, 6 Sup. Ct. 1121. 

'McClain, op. cit. 23; 1 Willoughby, Constitutional Law, 9. A recent 
case, Christian & Co. v. Chicago etc. Ry. (Minn. 1916) 159 N. W. 1082, 
illustrates that the validity of a statute is inherent from its inception, and 
that the decision of the court is merely declaratory of it. The court held 
that an injunction granted on the ground of the unconstitutionality of a 
statute does not prevent causes of action from arising under the statute if 
in fact it is constitutional, nor does it retard the running of the Statute of 
Limitations against such causes of action unless there is specific statutory 
provision to that effect. That protection is afforded to officers acting under 
an unconstitutional statute, see 6 Columbia Law Rev. 586, or persons paying 
money thereunder, see 15 Columbia Law Rev. 85, or acting on a decision 
that it is unconstitutional which is later reversed, see 10 Columbia Law 
Rev. 688, is not at odds with the doctrine of the nullity of an unconstitu- 
tional statute, but is rather an exception to the rule based on public policy. 
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void and will not be applied.5 But where an amendatory statute 
removes the defect which vitiated the original statute, the amended 
statute is generally held valid.6 Since the first statute, though of no 
effect as law, is a definite-document, the reference to it in the amend- 
ment is deemed to incorporate it, so that the passage of the amendment 
is tantamount to the enactment of the entire statute in its amended 
form. In some jurisdictions, however, this doctrine does not obtain, 
and it is said that, since the unconstitutional statute is a nullity, the 
amendment has nothing to which it can attach, and is therefore like- 
wise void.7 

A different phase of this question appears where, on subjects over 
which there is concurrent jurisdiction, a state statute conflicts with a 
federal statute. If the state act was valid when passed, subsequent 
federal legislation supersedes it and bars its enforcement, but does not 
repeal it or render it void, and on the repeal of the federal act the 
state statute revives.8 If, however, the federal act is in effect when the 
state act is passed, since the state legislature is forbidden by the nature 
of our constitutional government to pass such conflicting legislation, 
it is submitted that such an act is absolutely void and can never 
become effective.9 The recent case of Brennan v. Southern Express 
Co. (S. 0. 1916) 90 S. E. 402, presents a more complicated problem. 
The state legislature passed an act10 regulating the transportation of 
liquors from any point without the state to any point within the state. 

'Fleming v. Hance (1908) 153 Cal. 162, 94 Pac. 620; State ex rel. 
Stevenson v. Tufly (1890) 20 Nev. 427, 22 Pac. 1054; Mount Pleasant v. 
Vansice (1880) 43 Mich. 361, 5 N. W. 378; cf. Willcox v. Edwards (1912) 
162 Cal. 455, 123 Pac. 276. But since the act of the people is paramount, 
an amendment to the constitution which expressly validates a statute pre- 
viously unconstitutional clearly makes it applicable, Hammond v. Clark 
(1911) 136 Ga. 313, 71 S. E. 479; Fontenot v. Young (1911) 128 La. 20, 
54 So. 408, and an amendment which necessarily implies the validity of 
such a statute will also make it applicable. State v. Luther (1894) 56 
Minn. 156, 57 N. W. 464. An amendatory statute may likewise be retro- 
active as to matters which the legislature could originally have authorized. 
Ross v. Wright County (1905) 128 Iowa, 427, 104 N. W. 506. But all con- 
stitutional amendments as well as statutes are construed to operate pro- 
spectively unless the intent is clear on the face of the enactment that it 
shall be retrospective. Shreveport v. Cole (1889) 129 U. S. 36, 9 Sup. Ct. 
210. 

'People v. DeBlaay (1904) 137 Mich. 402, 100 N. W. 598; State v. Cin- 
cinnati (1895) 52 Oh. St. 419, 40 N. E. 508; see Sweet v. Syracuse (1891) 
129 N. Y. 316, 29 N. E. 289. Though in general a repealed act is not sub- 
ject to amendment, the doctrine of incorporation is sometimes applied 
where the intent to revive in the amended form is apparent. In re Leary 
Ave, Seattle (1913) 72 Wash. 617, 131 Pac. 225; Commonwealth v. Chesa- 
peake & O. Ry., supra; see Golonbieski v. State (1898) 101 Wis. 333, 77 
N. W. 189. 

7Cowley v. Rushville (1878) 60 Ind. 327; State v. Long (1913) 132 La. 
170, 61 So. 154; see Dean v. Spartanburg County (1900) 59 S. C. 110, 37 
S. E. 226. 

'Tua v. Carriere (1886) 117 U. S. 201, 6 Sup. Ct. 565; Sturges v. 
Crowninshield (1819) 17 U. S. 122; cf. In re Nelson (D. C. 1895) 69 Fed. 
712. 

'But if a condition can be implied that the state act is to come into 
force on the repeal of the federal act, the act of course becomes effective 
when the condition is performed. See Tua v. Carriere, supra. 

"29 S. C. Stat. 88 (1915). 
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At that time the sale of liquors was permitted within the state and 
transportation of liquors into the state was not necessarily for the 
purpose of violating any state law. Accordingly, the Webb-Kenyon 
Act"l was considered inapplicable, and the state statute unconstitu- 
tional, as an attempt to regulate interstate commerce.12 Later the 
state passed a general prohibition statute.13 The court held that trans- 
portation of liquors into the state would necessarily result in the viola- 
tion of this statute, and that as the Webb-Kenyon Act was therefore 
applicable and divested such shipments of liquors of their interstate 
character, the prior state act regulating their transportation became 
constitutional and enforcible. Such a holding seems clearly erroneous 
on theory and authority. If the act of the legislature in passing the 
statute regulating the transportation of liquors from without the state 
was in excess of the power possessed by it at that time, as the court 
held, the later acquisition of authority, though by its own act, is not 
distinguishable from the cases where the authority is subsequently 
granted by constitutional amendment or the repeal of federal legisla- 
tion, and does not validate the statute. 

"37 Stat. 699 (1913). U. S. Comp. Stat. (1913) ? 8739. 
'2Under the broad interpretation of the Webb-Kenyon Act given by the 

United States Supreme Court in Clark Distilling Co. v. Western Maryland 
Ry. (Oct. Term, 1916, Nos. 75 & 76, decided Jan. 8, 1917), see 17 Columbia 
Law Rev. 144, this statute would seem to be constitutional, but the view of 
the court in this case accords with the weight of authority in the state 
courts prior to the decision of the United States Supreme Court. See 16 
Columbia Law Rev. 1;; 17 id. 147, note 15. 

"29 S. C. Stat. 140 (1915). 
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